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Anglo - Dutch Seminar

on

Future Regulation: risk and responsibility
25 February, Novotel Waterloo, 113 Lambeth Road, SE1 7LS 

Note of Proceedings

The seminar arose from a project in the Netherlands, to report in the Summer of 2010, on “Future Regulation: Risk and Responsibility”.  A delegation from the Ministry of the Interior and Kingdom Relations visited the UK to enquire about the UK’s experience of exploring “Public Risk” through the work of the former Risk and Regulation Advisory Council, now being taken forward through the Regulatory Policy Committee.
An invited audience of academics, government officials, regulators and consultants, with expertise in this area, met on 25 February, 2010, at the Novotel Waterloo hotel. London, to discuss the Dutch proposals and the UK’s research.  The morning sessions were on “Public Risk” issues, relating to the rule-making level and the handling of public anxiety.  They included a presentation of a study in the UK Cabinet Office of crisis management in the UK government in the last 30 years.  The afternoon started by looking at the issues at the level of local regulation and inspection / enforcement, ending with a consideration of learning from international experience, through a UK project in the Netherlands to reform the use of regulatory impact assessments.  That brought discussion full circle from the first morning paper which was on comparative assessment of risk in the UK and Netherlands.
There is to be a major conference in The Hague on 19 May to discuss the project and the London conference was preparing the ground for part of that conference.   The morning session ended with a summary of the main points from the papers, presentations and discussions, in terms of insights, observations and conclusions, which was endorsed by the group as its offering to the May conference in the Netherlands.
Participants:

Netherlands

Hans Bongers, Regulatory Reform Group

Robin den Hamer, Strategic Adviser,  Inspection Council Bureau

Ira Helsloot, Professor of Crisis Management and Physical Safety

Tom van der Hoeven, Programme Manager, Labour Safety Inspectorate

Jan van Tol, Project Manager, Central Government Reform Programme

United Kingdom

Derek Allen, Executive Director, LACORS (to be confirmed)

Prof. Julia Black, London School of Economics

Adam Burgess, University of Kent (ex RRAC)

John Dodds, Director, Better Regulation Executive

Michael Gibbons, Regulatory Policy Committee

Clive Grace, Chair, Local Better Regulation Office

Prof. Martin Griffiths, Consultant

Ulrike Hotopp, Senior Economist, BIS (ex-RRAC)

Donald Macrae, UNECE Group on Risk Management (ex-RRAC)

Alan Pitt, Better Regulation Executive

Prof. Claudio Radaelli, Exeter University

Laura Robinson, Local Better Regulation Office

Prof. Henry Rothstein, London School of Economics

Sarah Veale, Trades Union Congress (ex-RRAC)

Simon Webb, Director General, Cabinet Office

By Correspondence

Prof. Robert Baldwin, London School of Economics

Prof. Ragnar Lofstedt, Director of King’s Centre for Risk Management

Lord Jamie Lindsay, UKAS, ex-RRAC
------------------------------------

Morning Agenda

9.00 
Registration and welcome
9.30
Introduction and comparative context

Adam Burgess

9.45
The Intractable Citizen versus ‘risk and reason’



Ira Helsloot

10.00 
Open discussion

10.30
The Dutch Project “Future Regulation: Risk and Responsibility”

Jan van Tol 
10.45
Open discussion

11.00
Coffee

11.15
Learning from the Risk and Regulation Advisory Council

Donald Macrae

11.30 Open discussion

11.45
The Cabinet Office Review of Crisis Management

Simon Webb

12.00
Open Discussion

12.30
Review and Conclusions, to take to the May Conference
Donald Macrae
12.45 Discussing and supplementing the Conclusions

13.00
Lunch

Afternoon Agenda

2.00
Regulation at the Local Authority level

Hans Bongers – Managing Regulation in Dutch Municipalities
Clive Grace – Local Better Regulation Office, the First Year

Derek Allen – Local Authorities Coordination of Regulatory Services

Open discussion

3.00
RIA study for Dutch Ministries of Finance and Justice by Exeter University
Claudio Radaelli
3.30
Coffee and Close
------------------------------------
Papers and Presentations:

(a) Project papers:

Project Plan for the Future Regulation: risk and responsibility project

Current Situation regarding the project

Overview of Cases

Letter from the Dutch Minister of the Interior and Kingdom Relations
(b) Conference papers and Presentations:

Introductory Remarks on Comparative Risk Analysis – Adam Burgess

The Intractable Citizen versus ‘risk and reason’ – Ira Helsloot (slidepack)
The Project on Risk and Responsibility – Jan van Tol (slidepack)
Learning form the RRAC – Donald Macrae (slidepack)

Lessons of Crisis Management – Simon Webb (slidepack – restricted circulation)

New Frontiers for Prosperity and Protection: the LBRO’s First Years – Clive Grace (slidepack)

(c) Books referred to:
“The Government of Risk” Hood, Rothstein and Baldwin 2001 OUP

“Regulatory Innovation” Black, Lodge and Thatcher 2005 Edward Elgar

“Risk, Regulation and Responsibility: Whose Risk is it Anyway?”, Better Regulation Commission, 2005
“Regulatory Impact Analysis: A Tool for Policy Coherence”, OECD 2009 OECD
------------------------------------

Conclusions to take to The Hague:

1.
“Regulation” as a subject has a highly political dimension that has not been recognised and studied sufficiently.  Political crises or periods of high public anxiety which result in regulation occur far more frequently and form a greater source of policy and regulation than is usually acknowledged.  They are seen as distractions and anomalies, when contrasted with a more ordered, evidence-based, rational approach to policy development and regulation.  However, although they do include ephemeral incidents, they also include significant incidents that give rise to permanent regulation, send messages about societal values, extend the remit of the State and, as was seen during the financial crisis, can relate to major policy areas and not just occasional human tragedies.  The UK has started to study this area of regulation specifically through the work of the Risk and Regulation Advisory Council, between 2007 and 2009, and through a study of Crisis Management carried out by the Cabinet Office (in progress).  The Dutch Project is a further instance of government attention to this area.

2.
Rational theory has its limitations in this area, which is driven by largely irrational behaviour connected with heightened public anxiety.  The literature on Risk Regulation is similarly limited, with few studies that try to analyse these responses to anxiety or the anxieties themselves.  The literature review of the RRAC concluded that there was a serious gap regarding the role of political leadership in these crises.  The study by Hood, Rothstein and Baldwin into 9 such cases produced no clear lessons common across the range of cases.  The BRC “Risk Report” stimulated interest but little actual research, until the RRAC.  The RRAC produced many studies of different “Risk Actors” and systems maps of their interactions, as well as three case studies on the police, Health & Safety regulation of small businesses, and community resilience.  It also explored the use of Public Inquiries, risk communication and studied some “Regulatory Storms”.
3.
Far from being simple bouts of media froth, these incidents that give rise to regulatory policies are usually the product of complex adaptive systems in society.  The RRAC’s tool of “The Risk Landscape” is a systems map approach to the complex interaction of many “Risk Actors” who each have different motivations, understandings and roles in shaping the overall social phenomenon from which the public anxiety emerges and with it the demand for State intervention.  Although sub-sets can be mapped, there is a broader Risk Landscape that is about wider attitudes to “Risk”, which conditions behaviours.  This ranges from irrational and vague fears to “The Risk Management of Everything “, as Power put it, with risk management systems proliferating across most activities.  The RRAC’s definition of “Public Risk” (those risks that may affect any part of society and to which government is expected to respond) defines it in relation to the public’s response rather than to the nature of the risk itself.
4.
If the phenomenon under study is a complex adaptive system, it is not capable of being “solved” but is capable of being changed for the better.  As an adaptive system, it adapts to State interventions, which often leads to unintended consequences.  Consequently, the approach should be one of probing and noting how the system responds.  A major intervention aimed at “solving” a single aspect of it (“the problem”) is more likely to generate further unintended consequences.  Probing is normally done by rational analysis of a systems map to spot the “leverage points” and act on them.  But probing also allows for innovation, lateral thinking and counter-intuitive experiments and the discussion threw up various examples of where challenging assumptions about public reactions produced very unexpected results, such as the Son en Breugel case.  The current Dutch initiative to base regulatory design on trust rather than non-compliance is another instance of building on the versatility of the public to adapt to new approaches, as had also been seen in the “Naked Streets” approach in the Netherlands illustrated in the BRC’s Risk Report.
5.
Taking a systems perspective also moves study away from rule-making to implementation and enforcement since systems operate in practice (whatever the theory).  The RRAC concluded early on that lack of regulation did not necessarily leave individuals free to manage their own risks since these risks were effectively being managed by the various Risk Actors, much more than by the rule-making level.  It was the interpretation and application of the rules that mattered – which is why the focus on Local Regulation at the conference was so apt.  A granular understanding of incentives is needed when intervening at that level, with something like the “Public Value” driver playing a key role in countering the negative effects of some Risk Actors.
6.
The broader context of “Risk” probably confuses more than clarifies attempts to categorise and predict.  It is so pervasive that it is probably often a proxy for something else but if that other value or concern is not articulated then it is also unlikely to be properly addressed.  The history of risk as a study has suggested concern with risk being an instance of fear supplanting hunger as a major behavioural driver.  Others have seen risk as a residual morality in a secular State, where avoiding harm is the one reliable common value on which everyone can agree.  Conversely, there are those in faith communities who argue that it is not for man to try to manage uncertainty.  Some conception of “fate”, “destiny” or “luck” remains inherent in what is seen as the public’s “irrational” response to hazard in which assessment of probability is ignored (a phenomenon that continues to keep national lotteries solvent).  This not only complicates the political dimension but raises the political stakes insofar as it attracts very profound feelings.
7.
There have been attempts to remove Risk Regulation from these emotive drivers.  Studies of crisis management show the value of “experts” if the public have faith in them, the epitome being the air accidents investigation team and the “black box” from an air crash.  Defra’s handling of simultaneous outbreaks in 2007 of Foot and Mouth, Avian ‘Flu and Bluetongue also showed the value of taking a crisis out of the political arena.  There have been many successful attempts to “de-politicise” areas of regulation, such as the creation of the UK’s Food Standards Agency, and the more that regulation can be seen as the worthy if boring job of a utilities regulator, the less prone it is to these political / regulatory “storms”.  There is also a debate on the application of objective thresholds to the application of regulatory solutions.  They are limited to calibrating hazards, rather than behaviours, but still valuable.  The UK Health and Safety Executive’s “Tolerability of Risk” calculus or the Valuation of Statistical Life approach is contrasted by OECD in their recent study of risk analysis within RIA with a more generalised Risk Benefit Analysis.  However, the recent financial crisis showed that de-politicisation will still be overridden if the politics require it – although that does not invalidate its application the rest of the time (which was also Giandomenico Majone’s conclusion in an OECD Paper on Risk Regulation).
8.
In any crisis, the first and often most difficult challenge is to scope it – will it blow over or is it World War III?  Beyond that crucial decision, which must be taken in the early hours, comes analysis before synthesis.  Investigation should precede reaction yet there is often pressure to do both or even reverse the order.  There needs to be space to work through the complexity of the issue.  When “something must be done”, it is more likely to be a package of things that need to be done than one single answer since the “problem” is probably multi-layered.  The two most important layers to separate are “what happened?” and “what next?”.  Clarifying responsibility for the actual incident should precede allocating future responsibilities.  It may have just be an individual failure in an otherwise robust system.  Selling the proposed future action to the public is another layer to be separated from the proposed action and should follow rather than lead it (although they will always be inter-connected).  Again, it comes back to political leadership – but with the greatest level of support that can be provided in approaching it (hence the RRAC’s toolkit for Ministers).
9.
Applying an objective threshold is also bound to suffer an emotional override if the circumstances require it (but remains useful until then).  No politician ever wants to admit that Valuation of a Statistical Life can be applied, let alone is being applied regularly (if inconsistently).  However, there has to be some control over the political sanctity of “safety”.  The RRAC’s work on Standard Setters as Risk Actors brought out the dangers and costs of a perpetual ratchet effect on safety regulation, as well as the lack of political accountability of some standards bodies.  A public debate on “safety” is squarely within the area of Public Risk, even if the word “risk” is not used.  But perhaps the public has a greater appetite for risk when the costs of counter-measures can manage to get onto the agenda.  Again, the role of political leadership comes centre stage.  It is not the job of the politician always to give the public what they ask for because what they ask for may be just a simple reaction to a simple question about what they want, as opposed to what they expect to happen.  That is why is it called leadership.
10.
So what?  What does all this add up to?  Why do these issues matter?

· There is an economic cost, seen most easily in relation to safety issues.  The entire Admin Burden Reduction programme is subject to a self-denying ordinance of never compromising safety.  That automatically excludes vast swathes of burdens for no good reason other than political timidity.  They may include some of the burdens that business most wants reduced.  Even when the science moves on, the ratchet remains locked.  TSE regulation following BSE is grossly disproportionate to the current scientific assessment of risk and the reliability of counter-measures yet loosening it is strongly opposed.  Nor is it a question of actually compromising safety but more often a question of appearing to compromise safety.  The cost of “safety” is often the cost of political safety.
· Each time a Minister bows to pressure that “something must be done” and takes responsibility for something outside his remit, he disempowers the person or body whose responsibility it is.  This has led the UK to a degree of centralisation of government functions never planned and a weakening of the intended structures of powers and accountabilities.  So there is a constitutional cost.
· Most profoundly, the cumulative impact of all this becomes an erosion of personal responsibility.  This is under attack from many other directions as well but the leadership messages reinforce the idea that responsibility will always lie with professionals, officials or government and not with individuals.  Even where it is clear that the problem was an individual’s failure, it is not left there but will be interpreted as a failure of control over that individual.  The counterfactual to this argument is a line of development the RRAC considered, namely legislation to allow individuals to reclaim responsibility for risks that have been removed from them under protective rights.  In a sense, the able-bodied, smart and otherwise privileged are becoming the victims of discrimination, yet it is often on their innovation and risk-taking that progress depends.
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